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MVEMORANDUM OPI NI ON

VASQUEZ, Judge: Respondent sent a Notice of Determ nation

Concerning Coll ection Action(s) Under Section 6320 and/ or 6330

(notice of determnation) to petitioner with respect to a notice

of Federal tax lien filed to collect petitioner’s unpaid tax

liabilities for 1994, 1995, 1996, and 1997. In response
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petitioner tinely filed a petition pursuant to section 6330(d)?
seeking review of respondent’s determ nation. The issues for
decision are: (1) Wiether Settlenment O ficer Joella M Apodaca
was an “Inpartial officer” as defined in section 6320(b)(3); and
(2) if the settlenment officer was an “inpartial officer”, then
whet her respondent may proceed with collection of the above-
mentioned unpaid incone tax liabilities.

Backgr ound

Sone of the facts have been stipulated and are so found.
The stipulation of facts, the supplenental stipulation of facts,
and the attached exhibits are incorporated herein by this
reference. At the tinme he filed the petition, petitioner resided
i n New Mexi co.

Petitioner filed Federal income tax returns for 1994, 1995,
1996, and 1997. During 2000 the Internal Revenue Service (IRS)
exam ned those returns. On August 9, 2000, petitioner signed
Forms 4549-CG | ncome Tax Exam nation Changes, wth respect to
his inconme tax liabilities for 1994, 1995, 1996, and 1997.

On July 22 and 28, 2005, respondent sent to petitioner
Notices of Federal Tax Lien Filing and Your Right to a Hearing
Under I RC 6320, with respect to petitioner’s incone tax

l[iabilities for 1994, 1995, 1996, and 1997. On August 9, 2005,

1 Unless otherwise indicated, all section references are to
the I nternal Revenue Code.



- 3 -
the IRS filed a NFTL with respect to those liabilities with the
County Clerk, Rio Arriba County, Tierra Amarilla, New Mexi co.
Petitioner filed a tinmely Form 12153, Request for a
Col l ection Due Process Hearing. Petitioner and Settl enent
Oficer Joella M Apodaca conducted a section 6330 hearing via
correspondence and tel ephone. On June 28, 2006, respondent
mailed to petitioner a notice of determ nation with respect to
petitioner’s inconme tax liabilities for the taxable years 1994,
1995, 1996, and 1997. Respondent determ ned that the filing of
the NFTL was correct.

Di scussi on

Section 6320 provides that the Secretary shall furnish the
person described in section 6321 with witten notice (i.e., the
hearing notice) of the filing of a notice of |lien under section
6323. Section 6320 further provides that the taxpayer may
request admnistrative review of the matter (in the formof a
hearing) within a 30-day period. The hearing generally shall be
conducted consistent with the procedures set forth in section
6330(c), (d), and (e). Sec. 6320(c).

Pursuant to section 6330(c)(2)(A), a taxpayer may raise at
the section 6330 hearing any relevant issue with regard to the
Commi ssioner’s collection activities, including spousal defenses,
chal l enges to the appropriateness of the Comm ssioner’s intended

collection action, and alternative neans of collection. Sego v.
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Comm ssioner, 114 T.C. 604, 609 (2000); Goza v. Comm ssioner, 114

T.C. 176, 180 (2000). 1In addition to considering issues raised
by the taxpayer under section 6330(c)(2), the Appeals officer
must al so verify that the requirenents of any applicable | aw or
adm ni strative procedure have been net. Sec. 6330(c)(1), (3);

Hoyle v. Commi ssioner, 131 T.C. __, _ (2008) (slip op. at 5).

Petitioner questioned whether Settlenment Oficer Apodaca was
an inpartial officer pursuant to section 6320(b)(3). The
validity of the underlying tax liability is not at issue;
therefore we review the respondent’s determ nation for abuse of

discretion. See Seqo v. Conm ssioner, supra at 610.

Was Settlenent O ficer Apodaca an Inpartial Oficer?

This case is appealable to the U. S. Court of Appeals for the
Tenth Grcuit. Accordingly, with regard to section 6320(b)(3),
we apply the standard for an inpartial officer set forth in Cox

v. Comm ssioner, 514 F.3d 1119, 1124-1128 (10th Cr. 2008), revg.

126 T.C. 237 (2006). See &olsen v. Conm ssioner, 54 T.C. 742

(1970), affd. 445 F.2d 985 (10th Gir. 1971).

Section 6320(b)(3) provides: “Inpartial officer.--The
heari ng under this subsection shall be conducted by an officer or
enpl oyee who has had no prior involvenent with respect to the
unpaid tax specified in subsection (a)(3)(A) before the first

heari ng under this section”. The Internal Revenue Code does not

define the term*®“no prior involvenent”. See Cox v. Conm SSioner,
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supra at 1124. The Conm ssi oner has promnul gated regul ati ons
interpreting the nmeaning of “no prior involvenent”. See id.;
secs. 301.6320-1(d)(2), 301.6330-1(d)(2), Proced. & Admi n. Regs.
The regul ati ons define prior involvenment as foll ows:

Q D4. What is considered to be prior invol venent
by an enpl oyee or officer of Appeals with respect to
the unpaid tax and tax period or periods involved in
t he hearing?

A-D4. Prior involvenent by an enpl oyee or officer
of Appeal s includes participation or involvenent in an
Appeal s hearing (other than a CDP hearing held under
ei ther section 6320 or section 6330) that the taxpayer
may have had with respect to the unpaid tax and tax
peri ods shown on the NFTL.

Sec. 301.6320-1(d)(2), RA-D4, Proced. & Adm n. Regs.?
The U. S. Court of Appeals for the Tenth Crcuit interpreted
the statute® and the regulation as follows:

The best indicator of a statute’s neani ng should
be the | anguage itself and section 6330(b)(3) clearly
and unanbi guously provides that an appeals officer
conducting a CDP hearing shall have had “no prior
i nvol venent” with respect to the unpaid tax specified
on the CDP Noti ce.

The tax court and Comm ssioner interpret this term
* * * essentially limting section 6330's neaning to

2 The version of the regulation in effect before anendnent
in 2006 applies to this case. See Cox v. Conm ssioner, 514 F. 3d
1119, 1125 n.7 (10th G r. 2008), revg. 126 T.C 237 (2006).

3 Although Cox v. Conm ssioner, supra at 1124 n.6, dealt
wWth sec. 6330, “Section 6320 is a related provision included in
the RRA that entitles a taxpayer to simlar protections after the
| RS i ssues a notice of lien.” Secs. 6320(b)(3) and 6330(b)(3)
are identical except that the |anguage “under this section or
section 6330” in the fornmer is the reverse of the phrase “under
this section or section 6320” in the latter.
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t he | anguage of Treas. Reg. 8 301.6330-1(d)(2).
However, “we assume that in drafting |egislation,
Congress says what it neans.”

An agency may not read anbiguity into a statute in
order to reach a practical result. Wile interpreting
section 6330(b)(3) narrowWy nakes it less likely that
appeal s officers will have to recuse thensel ves from
heari ng taxpayers’ cases and easier for Appeals
Oficers to assign officers to CDP hearings, we find no
| egal support for doing so. By using the term
“invol venent,” Congress deliberately inplenented a
broad restriction on IRS appeals officers to ensure
their inpartiality.

To be sure, Congress never stated any intent to
narrow t he nmeani ng of “prior involvenent” to prior
i nvolvenent in a hearing, |let alone one specifically
regarding the tax liability listed on the CDP Noti ce.

A review of section 6330(b)(3)’s legislative
history * * * [confirnms] Congress’ broad intent. In
fact, Congress expressly contenplated only one scenario
where an appeals officer with prior involvenent in the
taxpayer’s case coul d conduct a subsequent CDP heari ng,
nanely that the sanme appeals officer can conduct a
pre-levy CDP hearing pursuant to |I.R C. 8 6330 and a
pre-lien CDP hearing pursuant to |I.R C. § 6320
regardi ng the sane unpaid liability. Congress did not
provi de for other exceptions, nor did it express any
intent that additional exceptions could be provided by
t he Comm ssi oner.

Cox v. Conm ssioner, supra at 1125-1126 (citations and fn. refs.

omtted). The Court of Appeals also held that its conclusion is
further supported by the purpose of section 6330. |[d. at 1126.

“Central to that purpose is the taxpayer’s fundanental right to

an inpartial appeals officer”. [1d. (enphasis added). Limting
the definition of “no prior involvenent” to section
301.6330-1(d)(2), Proced. & Adm n. Regs., inpermssibly narrows

that protection. Cox v. Conm ssioner, supra at 1126.
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Furthernore, it is not relevant whether the officer or
enpl oyee of Appeal s was biased by his or her prior involvenent
with a taxpayer’s liability or liabilities. 1d. at 1127. Al
that is required for recusal is that the enployee or officer in
fact did have prior involvenment with the taxpayer’s liability or
liabilities. 1d. |[If the enployee or officer had prior
i nvol venent, the taxpayer is entitled to a new section 6330
hearing before an inpartial Appeals officer in accordance with
the statute. 1d.

During 2000 petitioner submtted an offer-in-conprom se
(AOC to settle his tax liabilities for 1994, 1995, 1996, and
1997 that the IRS rejected. At the tinme Settlenment Oficer
Apodaca worked for the IRS in Al buquerque, New Mexico, in the
Compliance Unit as an O C specialist. Settlenment Oficer Apodaca
mai |l ed petitioner the forns to conplete for an O C to settle his
tax litabilities for 1994, 1995, 1996, and 1997. Settl enent
O ficer Apodaca testified that her handwiting was on the
envel ope mailed to petitioner in 2000.

On Septenber 19, 2000, as instructed by Settlenment Oficer
Apodaca, petitioner wote a letter to another I RS enpl oyee, Patty
Trusty, regarding an OCto settle his tax liabilities for 1994,
1995, 1996, and 1997. At the tinme Settlenment O ficer Apodaca was

Patty Trusty’s supervisor in the OC function of the IRS
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At the tinme of the section 6330 hearing, Settlenment O ficer
Apodaca did not recall her prior involvenent with petitioner
regarding his tax liabilities for 1994, 1995, 1996, and 1997.

An attachnment to the notice of determ nation states: “The
Appeal s Oficer has no prior involvenent wwth respect to the
unpaid tax specified in I RC 86330(a)(3)(A) before the first
hearing under I RC 86330 or I RC 86320 as required by IRC
6330(b)(3) [sic].”

The attachnent to the notice of determ nation and Settl| enment
O ficer Apodaca’ s nenory at the tinme of the section 6330 hearing
were incorrect. Settlenment Oficer Apodaca did have prior
i nvol venent with respect to the unpaid tax for the years in issue
before the first hearing pursuant to section 6320. Accordingly,
petitioner is entitled to a new section 6330 hearing before an
inpartial Appeals officer in accordance with the statute. See

Cox v. Conmi ssioner, 514 F.3d at 1127; CGolsen v. Conni ssioner, 54

T.C. 742 (1970).

To reflect the foregoing,

An appropriate order wll

be issued.



